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COUNCIL ACTION MEMORANDUM

RE: CONTRACT WITH AMERICAN TRAFFIC SOLUTIONS FOR PHOTO
RED SERVICES

During its 6:00 p.m. Legislative Session held Monday, February 25, 2008, the
Spokane City Council took the following action subsequent to a presentation by
Sergeant Eric Olsen, public testimony, and Council inquiry and comment:

Motion by Council Member French, seconded by Council Member
Corker, to approve the Contract with American Traffic Solutions
(Scottsdale, AZ) for Photo Red Services—projected annual net
revenue is $190,000; carried 5-2 (Council Members Allen and

Apple voting “no”).
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Terri L. Pfister, CMC

Spokane City Cle

c: Eric Olsen, Police
Andrew Schenk, Streets
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Cindy Marshall, Municipal Court
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BACKGROUND:

In late 2006 the members of the Public Safety Committee asked Chief Kirkpatrick to look into
Red Light Photo Enforcement. Red Light Photo Enforcement or “Photo Red” is a system that
uses single or multiple cameras placed at an intersection to record video and still photographic
evidence of red light running. When a red light violation occurs, this information is captured and
sent to the vendor. The vendor runs the vehicle license plate, matches it to the pictured vehicle
and the forwards the file to the law enforcement agency. The agency then reviews the evidence
and “signs” the notice of infraction. The file is retuned to the vendor, who then mails the infraction

to the violator.

Research was conducted and presentations were made to the Public Safety Committee and to
the City Council. A municipal code change was passed that authorizes the use of Photo Red. A
committee was formed to interview, examine and select a vendor. The committee made a
selection that was brought to the Public Safety Committee. A contract that has been signed by
this vendor — American Traffic Solutions.

The entire goal of the Red Light Photo Enforcement program is to increase driver safety in the
City of Spokane by reducing fatal/injury crashes, reduce crashes and reduce red light running. It
supports and supplements the Police Department’s resources by handling the most difficult to

enforce traffic violation.
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AGREEMENT
TRAFFIC SAFETY CAMERA SYSTEM

THIS AGREEMENT is between the CITY OF SPOKANE, a municipal corporation of
the State of Washington, whose address is 808 West Spokane Falls Boulevard, Spokane,
Washington 99201, hereinafter referred to as “City”, and AMERICAN TRAFFIC
SOLUTIONS, LLC., whose address is 14861 North Scottsdale Road, Suite 109, Scottsdale,
Arizona 85254-2788, hereinafter referred to as “ATS”; and jointly hereinafter referred to as
the “Parties.”

WITNESSETH:

WHEREAS, the City desires to implement and operate a turnkey traffic safety
camera system pursuant to section 46.63.170 of the Revised Code of Washington; and

WHEREAS, the City solicited proposals from firms with photo enforcement
implementation and operation experience; and

WHEREAS, the City desires to engage ATS to provide traffic camera services, also
known as photo enforcement services; -- NOW, THEREFORE,

The Parties agree as follows:

1.  SERVICES. The City retains ATS to provide traffic safety camera system services
described in the attached “Exhibit A — Scope of Work”. ATS agrees to perform the Scope
of Work according to the terms and conditions of this agreement.

2. DURATION. This agreement shall be effective the signature date, and run for a
period of five (5) years commencing on the date of the first paid notice of the first installed
camera, unless terminated earlier. The City, at its sole discretion, may extend the term of
the agreement for two (2) additional five (5) year periods for a total of fifteen (15) years.
Such renewal shall require the approval of the Spokane City Council.

3. CONTRACT DOCUMENTS. This agreement, ATS’ proposal and the City’s Request
for Proposal are the contract documents. In the event of conflict, the conflict shall be
resolved in favor of this agreement.

4. COMPENSATION.

A. ATS shall be paid in such amounts and in such manner as described in the attached
“Exhibit B - Compensation”. The pricing shall be fixed and firm for a period of three
(3) years, assuming the City continues the Camera System after the first year.

B. For service charge adjustments beyond the initial three (3) years, the basis for
adjustment shall:



1)

2)
3)

4)

5)

unit prices will increase by the CPI according to the average changes during
the prior twelve (12) months from the anniversary date of the first payable
citation in the Consumer Price Index for All Urban Consumers (CPI-U) for
U.S. City average as published by the Bureau of Labor Statistics, U.S.
Department of Labor;

not produce a higher profit margin than that on the original agreement;
clearly identify the items impacted by the increase;

be accompanied by documentation acceptable to the City sufficient to warrant
the price index request; and

remain firm for a minimum of three hundred sixty five (365) days.

This agreement includes no reimbursable expenses.

COST NEUTRALITY CLAUSE.

After a three (3) month ramp up period and during the remaining term of the
agreement, the City shall not be required to pay ATS more than the City (or ATS on
the City's behalf) has collected/received in fines payments through the use of the
Axsis System cumulatively throughout the term of the agreement. For the purposes
of this clause, the term “fines” applies to that portion of fines actually retained by the
City according to the distribution method applicable under Washington State law.

The clause will be applied as follows:

1)

2)

If collections for the program during any month are less than the full amount of
ATS invoices, ATS shall be entitled to the full amount of fines actually collected.
ATS will maintain an accounting of any net balances owed to ATS and shall
apply future collections first to the accrued balance and then to the current
months invoice. At any time that ATS fees and any accrued balances are fully
repaid, additional collections will be retained by the City. Any positive revenue
balances generated from the program (whether reserved in cash or not by the
City) will be used to offset future ATS invoices in the event of monthly deficits.

Example: if during year 1 of the program, revenues minus ATS fees yield a net
surplus of $100,000, this amount would be available to pay ATS invoices for any
future periods in the event that less or no revenues were to be generated in
future periods. However, at the point where the (actual or paper surplus is
exhausted, then no additional payments would be due until additional collected
fines were available to cover the cumulative deficit. For the purposes of this
clause, the accrued surplus is a calculated figure determined by subtracting ATS
fees from program fines collected. The obligation to pay is not subject to the



existence of cash reserves from the program, for example, if the City chooses to
use or has used these surplus funds for any other uses.

3) The provision shall not apply should the City elect not to enforce illegal right turn
on red violations or if the City elects not to pursue collections on unpaid
violations, or if the City directs ATS to install cameras at a site with an initial
starting violation rate of fewer than eight (8) violations per day, or if the City or
Police Department waives more than ten percent (10%) of valid violations
forwarded to the Police Department for acceptance.

WORK ORDER METHODOLOGY FOR APPROVED WORK.

Work Order Procedure. ATS shall provide the City the Camera Systems as specified
in work orders issued under this agreement. Each work order shall be a written
document having its own specific Scope of Work (“Work Order Scope of Work”)
identifying the services to be performed and the associated deliverables to be
provided and payment terms. Each work order shall be subject to the terms and
conditions of this agreement and shall be incorporated into this agreement by this
reference. ATS shall furnish the City with an integrated turnkey solution; that is,
services identified in the work orders shali be provided as a single, complete
transaction and not as separate items.

Work Order No. 1. Work Order No. 1 consists of the documents listed in the Scope of
Work, Exhibit A to this agreement. Except for items listed as City responsibilities in
Work Order No. 1, ATS shall furnish all services, labor, materials, documentation,
equipment, and software to install and test the Camera System, and to provide the
specified training, warranties, and maintenance for the System.

Notice to Proceed on Tasks Identified in Work Orders. The execution of this
agreement constitutes the City’s notice to ATS to proceed with Work Order No. 1. For
each subsequent work order under this agreement, ATS shall commence work upon
issuance of a written notice from the City.

Additional Work Orders.

1)  Additional work orders issued under this agreement may be generated by the
City for the following purposes:

a) Upgrade(s) of equipment, software, or change(s) of any deliverable
provided hereunder; and

b) Any other items related to red light traffic safety system for which the City
places an order.

For any work order(s) requested by either Party subsequent to Work Order NO.1,
ATS shall submit to the City for its review and approval a detailed proposal for the



scope, implementation plan, milestones, test and acceptance procedures, as well as
the cost consistent with previous work orders, the RFP and RFP response. Once this
proposal is received and approved by the City, a new work order will be issued for the
change or additional work. Upon the City’s written approval and notice to proceed,
ATS shall implement the change or additional work and invoice for the changed or
additional work consistent with the City’s approval notice and the terms and conditions
of this agreement.

6. AUDIT /RECORDS. ATS shall maintain for a minimum of three (3) years following
final payment all records related to its performance of the agreement. ATS shall provide
access to authorized City representatives, including the City Auditor, at reasonable times
and in a reasonable manner to inspect and copy any such record. In the event of conflict
between this provision and related auditing provisions required under federal law applicable
to the agreement, the federal law shall prevail.

7. NOTICES. All notices or other communications shall be considered given on: (i) the
day the notices or other communications are received when sent by personal delivery; or
(i) the third day following the day on which the notices or other communications have been
mailed by certified mail delivery, receipt requested and postage prepaid addressed to the
other Party at the address set forth below, or at such other address as either Party shall
from time-to-time designate by notice in writing to the other Party:

CITY:  Mayor or designee
City of Spokane
Fifth Floor, City Hall
808 West Spokane Falls Boulevard
Spokane, Washington 99201

Copy:  Chief of Police
City/County Public Safety Building
1100 West Mallon Avenue
Spokane, Washington 99260

ATS:  Chief Operating Officer
American Traffic Solutions, LLC.
14861 North Scottsdale Road, Suite 109
Scottsdale, Arizona 85254

8. RELATIONSHIP_OF THE PARTIES. The Parties intend that an independent
contractor relationship will be created by this agreement. No agent, employee, servant or
representative of ATS shall be deemed to be an employee, agent, servant or representative
of the City for any purpose. Likewise, no agent, employee, servant or representative of the
City shall be deemed to be an employee, agent, servant or representative of ATS for any
purpose.




10.

LIABILITY.

To the extent permitted by law, ATS shall indemnify, defend and hold harmless the
City, its officers and employees from all claims, demands, or suits in law or equity
arising from ATS’ intentional or negligent acts or breach of its obligations under the
agreement. ATS’ duty to indemnify shall not apply to loss or liability caused by the
intentional or negligent acts of the City, its officers and employees.

To the extent permitted by law, the City shall indemnify, defend and hold harmless
ATS, its officers and employees from all claims, demands, or suits in law or equity
arising from the City’s intentional or negligent acts or breach of its obligations under
the agreement. The City’s duty to indemnify shall not apply to loss or liability caused
by the intentional or negligent acts of ATS, its officers and employees.

If the comparative negligence of the Parties and their officers and employees is a
cause of such damage or injury, the liability, loss, cost, or expense shall be shared
between the Parties in proportion to their relative degree of negligence and the right of
indemnity shall apply to such proportion.

Each Party's duty to indemnify shall survive the termination or expiration of the
agreement.

Each Party waives, with respect to the other Party only, its immunity under RCW Title
51, Industrial Insurance. The Parties have specifically negotiated this provision.

INSURANCE. During the term of the agreement, ATS shall maintain in force at its

own expense, each insurance noted below:

A.

Worker's Compensation Insurance in compliance with RCW 51.12.020, which
requires subject employers to provide workers' compensation coverage for all their
subject workers and Employer's Liability or Stop Gap Insurance in the amount of
$1,000,000;

General Liability Insurance on an occurrence basis, with a combined single limit of not
less than $1,000,000 each occurrence for bodily injury and property damage. It shall
include contractual liability coverage for the indemnity provided under this agreement.
It shall provide that the City, its officers and employees are additional insureds but
only with respect to ATS' services to be provided under this agreement; and

Automobile Liability Insurance with a combined single limit, or the equivalent of not
less than $1,000,000 each accident for bodily injury and property damage, including
coverage for owned, hired and non-owned vehicles.



There shall be no cancellation, material change, reduction of limits or intent not to renew
the insurance coverage(s) without sixty (60) days written notice from ATS or its insurer(s) to
the City.

As evidence of the insurance coverages required by this agreement, ATS shall furnish
acceptable insurance certificates to the City at the time it returns the signed agreement.
The certificate shall specify all of the Parties who are additional insured; and include
applicable policy endorsements, the sixty (60)-day cancellation clause, and the deductible
or retention level as well as policy limits. Insuring companies or entities are subject to City
acceptance and must have a rating of A- or higher by Best. ATS shall be financially
responsible for all pertinent deductibles, self-insured retentions, and/or self-insurance.

11. ANTI-KICKBACK. No officer or employee of the City, having the power or duty to
perform an official act or action related to this agreement shall have or acquire any interest
in the agreement, or have solicited, accepted or granted a present or future gift, favor,
service or other thing of value from or to any person involved in the agreement.

12. VENUE STIPULATION. This agreement has been and shall be construed as having
been made within the State of Washington. This agreement shall be governed by the laws
of the State of Washington both as to interpretation and performance. Any action at law,
suit in equity or judicial proceeding for the enforcement of this agreement, or any provision
hereto, shall be instituted only in courts of competent jurisdiction within Spokane County,
Washington.

13. COMPLIANCE WITH LAWS. The Parties shall abserve all federal, state and local
laws, ordinances and regulations, to the extent that they may be applicable to the terms of
this agreement.

14. NONDISCRIMINATION. No individual shall be excluded from participation in, denied
the benefit of, subjected to discrimination under, or denied employment in the
administration of or in connection with this agreement because of age, sex, race, color,
religion, creed, marital status, familial status, sexual orientation, national origin, honorably
discharged veteran or military status, the presence of any sensory, mental or
physical disability, or use of a service animal by a person with disabilities.

15. BUSINESS LICENSE REQUIREMENT. Section 8.01.070 of the Spokane Municipal
Code states that no person may engage in business with the City without first having
obtained a valid business license. ATS shall be responsible for contacting the City's Taxes
and Licenses Division at (509) 625-6070, to obtain a business license, or an exemption
status determination.

16. TERMINATION OF AGREEMENT.

A. ForCause. The City may terminate this agreement if ATS is in material breach of any
terms of this agreement, and such breach has not been corrected according to
established standards and agreed upon designs indicated in a valid Work Order within



17.

18.

thirty (30) days from notice of breach. For purposes of this subsection, a material
breach is defined as a failure to perform any work identified in Paragraph 1 of the
Scope of Work (Exhibit A).

For City's Convenience. The City may terminate this agreement in whole or in part,
without cause and for any reason including the City’s convenience, upon written
notice to ATS at the conclusion of the first twelve (12) months from activation of the
Camera Systems in Work Order #1.

Acts of Insolvency. The City may terminate this agreement by written notice to ATS if
ATS becomes insolvent, makes a general assignment for the benefit of creditors,
suffers or permits the appointment of a receiver for its business or assets, becomes
subject to any proceeding under any bankruptcy or insolvency law whether domestic
or foreign, or is wound up or liquidated, voluntarily or otherwise.

Notices. The City is not required to provide advance notice of termination.
Notwithstanding, the City may issue a termination notice with an effective date later
than the termination notice itself. In such case, ATS shall continue to provide
products and services as required by the City until the effective date provided in the
termination notice.

REPRESENTATIONS AND WARRANTIES.

ATS represents and warrants that is has the requisite training, skill and experience
necessary to provide work and is appropriately accredited and licensed by all
applicable agencies and governmental entities.

ATS warrants that all materials, equipment, and/or services provided under this
agreement shall be fit for the purpose(s) for which intended, for merchantability, and
shall conform to the requirements and specifications herein. Acceptance of any
service and inspection incidental thereto by the City shall not alter or affect the
obligations of ATS or the rights of the City.

CONFIDENTIAL INFORMATION.

If the City notifies ATS of a public disclosure request, and ATS believes records are
exempt from disclosure, it is ATS’ responsibility to make determination and pursue a
lawsuit under RCW 42.56.540 to enjoin disclosure. ATS must obtain the injunction
and serve it on the City before the close of business on the tenth (1 0™) business day
after the City sent notification to ATS. Itis ATS’ discretionary decision whether to file
the lawsuit.

If ATS does not timely obtain and serve an injunction, ATS is deemed to have
authorized releasing the record. If the City has notified ATS of a public disclosure
request, and ATS has not obtained an injunction and served the City with that






