© 00 N o o B~ w N

N NN NN NN R B R R R R R R R
o 0N W N P O © 0 N o 00 M W N B O

HONORABLE JOHN C. COUGHENOU
Hearing Date: November 20, 2(

R
D09

Oral Argument Requested

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MICHAEL TODD, et al., No. 09-cv-01232 JCC
Plaintiffs, PLAINTIFFS’ RESPONSE TO RENTON'S
MOTION FOR JUDGMENT ON
V. THE PLEADINGS
CITY OF ABERDEEN, et al. NOTE ON MOTION CALENDAR:
November 20, 2009
Defendants.

l. INTRODUCTION
The municipal Defendants have filed pleadings iating their agreement with Motion
filed by the traffic camera Defendants (“Redflexidd’ATS”) on many issues, including whet
some or all failed to obtain proper approval of Matices of Infraction that were sent to pers
cited for a traffic camera violation. The CityRé&nton has submitted its own briefing on this
issue. This brief responds to all arguments raisgdrding the need for approval of citationg

and should apply to all Defendants.
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Il. STATEMENT OF FACTS

To put it simply, many of the tickets issued toiptiffs were unlawful attempts to initiate
civil proceedings. For an infraction to be lawyulhitiated, a proper form must be utilized. If a
proper form is not utilized, no infraction is issu@nd there is no presumption that an infraction
has been committed. RCW 46.63.060(1) (“A notiteadfic infraction represents a
determination that an infraction has been commifié@ determination will be final unless
contested as provided in this chapter.”)

Per RCW 46.63.060(2), the form for the notice affic infraction shall be prescribed
by rule of the supreme court”. . .(emphasis added) The “rules of supreme court” dssdin
RCW 46.63.060 are found in the Infraction Rulesiafited Jurisdiction. The initiationf an
“infraction case” is guided by the IRLJ’s, whichwgon the procedure in courts of limited
jurisdiction for all cases involving “infractions.Infractions are “noncriminal violations of law
defined by statute.” (IRLJ 1.1(a)).

IRLJ 1.2(a) defines an “Infraction case” as a gwibceeding initiated in a court of
limited jurisdiction pursuant to a statute thatauizes offenses to be punished as infractions.
IRLJ 1.2(b) describes a “Notice of infraction” as5dacument initiating an infraction case when
issued and filed pursuant to statute and thess.fule

IRLJ 2.1(a) also states that a Notice of infractaunst be filed on an approved form:

IRLJ 2.1(a) Traffic Infraction Form Prescribed by the Administr ative Office of the

Courts. Traffic infraction cases shall be filesh a form entitled “Notice of Traffic

Infraction” prescribedy the Administrative Office of the Courts; excémt the form

used to file cases alleging the commission of &ipgr standing or stopping infraction

shall be approved by the Administrative Office loé Courts. Traffic infraction forms
prescribed by the Administrative Office of the Cisuare presumed valid and shall not be
deemed insufficient by reason of defects or immidas which do not prejudice

substantial rights of the defendant. [emphasiedfd
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Thus, there are two types of forms that may be us@draction cases. First, “traffic
infraction” cases must be filed on forms prescribgdAOC. AOC does have a standard form
that is used by law enforcement throughout Washméar traffic infraction cases such as
speeding tickets.Sge Exhibit 1 to Declaration of Andrea Robertson (“Raison Decl.”)- AOC
July 17, 2009 email). Second, “parking, standorgstopping infractions” must be filed on
forms that ar@approved by AOC. AOC has a formal approval process ineigdihecklists and
an AOC attorney’s review of proposed formSegRobertson Decl. Exhibit 2 - Redflex
representatives emailing with AOC attorney Haake)the Plaintiffs’ cases, the Defendants
were either required to use the standard “trafffcaiction” form or a specially approved
“parking, standing or stopping infraction” form. rAimber of Defendant Cities (including
Renton), with the assistance of Defendant Compaungesd neither form.

lll. LEGAL ARGUMENT

A. Response to Redflex and ATS Arguments

Defendants Redflex and ATS (whose briefs arerpm@ated by reference in the Renton

and Cities briefs) engage in a tortured analysi€lvtefies logic and semantics. Redflex claims

“the forms used for traffic infractions need only tonsistent with the contersescribed by the
AOC” but claims that AOC approval is only needed“fmarking, standing, or stopping
infractions.” “Prescribe” is defined by Blackswdictionary as “To lay down authoritatively
as a guide, direction or rule; to impose as a pptem order; to dictate; to point, to direct; to
give as a guide, direction, or rule of action; ieedaw. To direct; define; mark out.” Whether

this Court finds that the Safety Camera infractiaresto be treated as “parking” infractions,

“traffic” infractions, or “parking, standing, stopyg” infractions, the result is the same — an
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approved form must be used. As a number of theri2isint Companies or Cities chose not to
use a pre-approved standardized AOC form, theyoaedhtheir own forms. IRLJ 2.1 requires
“approval” of these forms before they can be useditiate an infraction. Ieither instance,
AOC involvement is necessary for an infraction éddwfully initiated.

Redflex attempts to claim that IRLJ 2.1(a) shall a@em a notice “insufficient by reason
of defects ...which do not prejudice substantial tsghf the defendant.” But the Company only
selectivelyquotes the rule, failing to mention the precedieguirement that these “defects” will
only be ignored if the defective form was stillaarh prescribed by the AOC.

Preliminary attempts at investigation by Plaintiisve found numerous instances of
forms which lacked clarity regarding legal consewss, ignored provisions in the statute for
contesting responsibility, or misstated burdensiniffs have been provided proof tHaedflex
itself took steps in 2006 to obtain AOC approval of foforsfour different cities. Redflex
Regional Representative Glen Post and Redflex iref Programs Jack Weaver
communicated with AOC in a clear attempt to meetADC requirements mandated by the
IRLJ’'s. Attached as Exhibit 2 to the Robertson IBetionis a 2006 email exchange between
Mr. Post, Mr. Weaver, and Douglas Haake of the Adstiative Office of the Courts. Redflex
attempted to obtain AOC approval not only for 4esit(Auburn, Lakewood, Moses Lake and
Seatac), but specifically indicated that they wishuse approved templates for other cities that
contract for our services.” Notably, all four fasrfailed to meet AOC approval and were
rejectedoy AOC. Specific provisions in the submitted fermere brought to the attention of
Redflex for alteration. These included requireragatmake court information more prominent,

to clarify misstatements of the law, to properlggent sworn testimony by the citing officer, as
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well as to clarify options for contesting or mitigey these infractions. As of May 22, 2009,
Seatac, Lakewood, and Auburn still persisted ingigorms that had NEVER been approved by
AOC (Roberson Decl. Exhibit 4), (response from A®laintiff counsel’s Public Disclosure
request).

Several Defendant Cities themselves have undergfborts to obtain AOC approval of
their safety camera forms, and several didfser this lawsuit was filedincluding the City of
Renton. Notably, the Defendant Companies subnpi&usgmtlyrevised versions of their Notices
of Infraction with their motions to dismiss, faigirio notify this Court that these forms were
approved by AOGubsequento the filing of this lawsuit.

The Administrative Office of the Courts has taklke firm position that citations for
infractions without approved forms are “unlawfufiitiations of infraction proceedings.
(Robertson Decl. Exhibit 1 - July 17, 2009 emaiWeen AOC and various police and court
personnel, including the District and Municipal @swudges Association of Washington). This
email related to a change in the “approved” forng explained that the older form would be
non-approved after a certain date. The emailstate

Agencies which perform law enforcement are heraebymed that
the forms you are currently using will no longerdpgroved
forms, and therefore will not be acceptable fanglafter
September 30... The criminal court rules (CrRLJ 2((H and the
infraction court rules (IRLJ 2.1), direct teeurts only to accept
Notice of Infraction and Criminal Citations written on forms
approved by the AOC A general court order may be issued by
the local court directing any forms mistakenly guted by the
courtwill not be treated as filed and should be returned to the
law enforcement agencies...The Department of Licgnsiay

reject the submittal of non-approved forms. Cotiwits may not
be recorded on the driver’s recorBimphasis added)
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The Plaintiffs who were issued unapproved notigee never issued lawful traffic
infractions (per RCW 46.63.060(2) and IRLJ 2.1)raveot presumed to have committed the
infractions (per RCW 46.63.060(1)), were not regdito respond to the infractions (per RCW
46.63.070(1)), the officer’s statement include@munapproved notice could not and cannot be
admitted in a hearing (RCW 46.63.090(2)), and nmapbrtantly: a plaintiff could not be
assessed a monetary penalty unless he/she committaffic infraction (RCW 46.63.110(1)).
Because Defendants failed to follow Washington ltlgwhaving their notices approved by AOC,
they were and are without jurisdiction to asseslect, or keep any monetary penalty.

B. Response to City of Renton Argument

The City of Renton has filed a motion which prowdeither clarity nor any issues of
merit. Renton alleges that IRLJ 2.2 somehow gavéra format of a notice of infraction, and
because it does not use the word “approved” in IRRJ the form does not require AOC
approval. IRLJ 2.2 governs the initiation of afrastion case, not the form of the notice. The
IRLJs clearly designate Rule 2.1 as the provisibicivgoverns the form and substance of a
notice of infraction. Renton’s argument is nonseads

Further, Renton argues that RCW 46.63.060(2) dbese the word “approved” and
therefore approval of the form is not necessargaiA, the City’s argument is misplaced. RCW
46.63.060(2) does indeed dictate that “The fornthernotice of traffic infraction shall be
prescribed by rule of the supreme court . . .”c@irse, the rule of the supreme court that is
referenced is found in the Infraction Rules for @swf Limited Jurisdiction (IRLJs).

Prior to the initiation of this lawsuit, Rentosedf did not have an AOC “approved”

version of a safety camera infraction notice. regéingly, on September 24, 2009
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(approximately 3 months after this suit was fild@@nton received approval of a form they had
finally submitted for consideration. For a Citytltlaims no approval was needed, the timing of
their submission for approval provides telling gidi

Prior to approval, Renton’s form contained théofeing provisions which AOC found to
be grounds to deny approval to other cities withilsir forms. More is expected to be found in
full discovery efforts:

° Missing item by AOC: no signature of citing officenly a typed name indicated. AOC
requires a pin and password be used if an elecattpigenerated citation is used.

° Perjury language not proper: AOC requires offtcestate that the “foregoing is true and
correct” ... and sign after a statement of factstdad, Renton form does not encompass
a vehicle description, location, etc. in the swstatement language, as required by
perjury statute.

° Information on how to request hearing is on a detepy separate form from the notice
of infraction. The form is called “hearing requéstm” and is not apparently part of the
notice of infraction. It must all be provided oneoform, per RCW 46.63.060(2)(e-f).

° Phone number of court is buried in the documesn$ ® a plaintiff, and is not readily
available. It does not even appear on the nofitefraction, it is found only on the
Hearing Request Form. AOC denied approval of abui form submitted or
consideration for a similar problem. AOC foundtttiee phone number was not
“prominent and readily available.”

° While form mentions that failing to appear on timaction can cause non-renewal of
vehicle registration, it misses the language ofstia¢ute as required by RCW 46.63.060
(2)(i), that “until any penalties imposed pursuemthis chapter have been satisfied.”
Thus, Renton appears to make the non-renewal coeseg endless.

Since the initiation of this lawsuit, several atBeefendant Cities have scrambled to
obtain AOC approval for forms. According to PI#iist preliminary attempts at investigation,
this may include Renton, Lynnwood, Lake Forest Phifle, and Bellevue. Which means that
these cities were attempting to cite Plaintiffshauhapproved forms prior to this suit.
Interestingly, at one point, Bremerton receivedeiminary approval, though AOC still
requested that a defect in the Bremerton form lamghd. (See Robertson Decl attached to

Plaintiff's Response to Cities Motion to Dismisshibit 1) This change was not made prior to
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Bremerton’s attempted issuance of infractions. &aities have continued to ignore the AOC
requirements, and based on the most recent infammpatovided to Plaintiffs, Seatac, Monroe,
Lakewood, Bonney Lake, and Auburn continue to havy&OC approval for their safety camera
infraction forms. Notably, Seatac, Lakewood, antdén all submitted forms for approval,
were explicitly denied approval, and chose to pitentiffs with defective forms anyway. (See
Robertson Decl.- Exhibit 3)

Any and all forms utilized by the Defendants whieére not approved by AOC are to be

treated under State law and Supreme Court rulefastive. Any infractions initiated with these
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forms should be treated as “unfiled” and therebawful attempts to collect a debt from
unsuspecting Plaintiffs.
V. CONCLUSION
The portion of the Defendants’ Motions which seemissal of claims related to

approval of the forms of citation should be denied.

DATED this 9 day of November, 2009.

Breskin Johnson & Townsend
Attorneys for Plaintiffs

By /s/ David E. Breskin
David E. Breskin, WSBA # 10607
1111 Third Ave., Suite 2230
Seattle, WA 98101
Tel: (206) 652-8660
Email: dbreskin@bijtlegal.com

CERTIFICATE OF SERVICE
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I, Leslie A. Listy, hereby certify that on NovemI®:r2009, | electronically filed the
foregoing documenwith the Clerk of the Court using the CM/ECF systehich will send

notification of such filing to all attorneys of redl.

s/Leslie A. Listy
Leslie A. Listy, legal assistant
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