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HONORABLE JOHN C. COUGHENOU
Hearing Date: November 20, 2(

R
D09

Oral Argument Requested

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MICHAEL TODD, et al., No. 09-cv-01232 JCC
Plaintiffs, PLAINTIFFS' RESPONSE AND
OPPOSITION TO DEFENDANT
V. REDFLEX TRAFFIC SOLULTIONS,
INC.’S CR 12(b)(6) MOTION TO
CITY OF ABERDEEN, et al. DISMISS
Defendants.
. INTRODUCTION

The Plaintiffs in this case are vehicle owners wigve sent a ticket or Notice of
Infraction (NOI) by one of the Defendant camera panies, either Redflex Traffic Systems,
Inc. (“Redflex”) or American Traffic Solutions LLCATS”), on behalf of one or more of the
Defendant Washington cities. The ticket cited thhigle owner for having run a right light or
sped through a school zone based solely on thefust&affic camera to record the infraction
and the vehicle’s license plate number.

In this case, Plaintiffs allege that the Defendatmes abused the limited authority
granted them by the Washington State Legislaturesiee tickets to a vehicle owner for
running a red light or speeding through a schonkzavhen the sole basis for issuing the

ticket was the use of a traffic camera to recballicense plate of the vehicle going through
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the red light rather than any evidence that theclkes owner was the driver who violated thg

A1

law or was even the actual owner of the vehickhatime. Plaintiffs allege that because of
the obvious due process concerns for the righitsnafcent citizens who did not violate the
law and/or did not own the vehicle at the timeha infraction, the Washington Legislature
expressly restricted the cities’ power to issuéhsaticket or NOI in a variety of ways which
the cities systematically violated.

The restrictions imposed by the Legislature inctulilmiting the amount of the fine
that could be imposed on the vehicle owner to ncertttan the amount of a standard parking
ticket rather than the amount charged for a viotatbserved and cited by a police officer.
Plaintiffs allege that despite this express Legjsarestriction on their power, the cities used
their power instead to set the fine at the exattesamount as the fine imposed on a driver
who is observed by a police officer running a igtittand is identified at the scene as the
driver of the vehicle who violated the law.

Plaintiffs also allege that the Washington Legiglat(in RCW 46.63.060(2)) and the
Supreme Court (IRLJ 2.1(a)) restricted the citjgaier to issue red light camera tickets by
requiring the cities to obtain advance approvdhefr form of Notice of Infraction from the
Administrative Office of the Courts (AOC) prior sending the notices to vehicle owners.
Approval was required because the notice was thansby which owners would be informed
of their rights. Despite this restriction on theawer, a number of the Defendant cities failed
to obtain such approval or they issued Noticestrhttion that were in fact expressly rejected
by the AOC.

The Plaintiffs further allege that the Legislatoestricted the cities’ power to issue
“red light camera” tickets by prohibiting certaiontractual arrangements with the Defendant
camera companies that would encourage the comp@aniesue more tickets so that more
revenue would be generated for the cities andebenue generated would always exceed the
cost of operating the cameras and issuing thetsckeespite this restriction, many of the
PLFS RESE IN OPP TO
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Defendant cities have included such prohibited igiors in their contracts with the
Defendant camera companies.

Plaintiffs seek a Declaratory Judgment that theswiolated the law by setting fines
higher than the Legislature expressly intendedetonit. They seek reimbursement of the
excessive fines paid by vehicle owners and finés$ iparesponse to unapproved or
disapproved Notices of Citation or Notices issuagspant to contracts that contained
prohibited provisions. Finally, Plaintiffs seekunictive relief to prevent the cities from
continuing any practice that exceeds the limitedlhauthority granted by the Legislature
with regard to the issuances of Notices of Infactrising from the use of red light cameras,

Against the Defendant camera companies, Plairgifége that Redflex and ATS
entered into contracts with some of the cities tmattained prohibited provisions and issued
Notices of Infraction on behalf of the cities tagre not approved by the AOC or were
expressly disapproved by the AOC. They also altbgeRedflex and ATS issued Notices of
Infraction which failed to clearly disclose to thehicle’s owner that he or she could not
challenge the ticket by stating that he or she nesighe driver, without also identifying who
the driver was. Finally, Plaintiffs allege that Re® and ATS collected excessive fines from
the Plaintiffs that exceeded the cities’ lawfullaarity to set the fine. The defendant’s
improper use of the system in order to obtain ditpmad collect excessive fines constitutes
the tort of abuse of process and their practicesrid®ed above were unfair or deceptive
practices that violated the Washington ConsumeteBtion Act. Plaintiffs seek damages on
their tort and CPA claim and fees and injunctiMeferovided under the CPA.

There are five motions pending before the CoujtD@fendant Redflex’s motion to
dismiss (dkt# 48); (2) Defendant ATS’ motion tordiss (dkt# 45); (3) the Defendant cities
joint motion for judgment on the pleadings (dkt#;5@) the Defendant City of Bremerton’s
motion to dismiss (dkt# 55); and the Defendant GftiRenton’s motion for judgment
(dkt#64). The motions rely on and incorporate samdrguments made in the different
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motions. Plaintiffs will respond in opposition feetmotions in similar manner by relying on
and incorporating arguments made in their sepaeafgonses filed in opposition to each
motion as though all arguments and evidence wergepted in each response rather than
presenting the same evidence and reiterating the saguments.

The Defendants’ first and primary argument for dgsal and judgment is that the
Plaintiff's claims are barred s judicata In this response in opposition to Defendant
Redflex’smotion, Plaintiffs address this procedumegjument for dismissal and show thed
judicatadoes not bar their claims because: (1) there wdmabjudgment entered in the
municipal court action disposing of the Plaintiffsit claim for abuse of process or statutory
claim for violation of the CPA against the cameoapanies, nor could there have been
because the municipal court has no subject maitisidjction to hear such claims or enter an
relief on such claims if proven; (2) the partieshie municipal court action and the present
action were not the same, nor could they have beeause the municipal court has no
jurisdiction over the camera companies; and (3)etheas no identity between the cause of
action in the municipal court and this class achoncould there have been because the
municipal court has no authority the Declaratorgghaent Act to declare that the city’s fine
violated plaintiff’s rights under state law or tBenstitution, or to enter equitable or injunctiv
relief enjoining further violation of the law, ar provide the systemic relief sought by
Plaintiffs in this class actio®rwick v. City of Seattle,03 Wn. 2d 249, 692 P.2d 793 (1984)

The erroneous underlying premise of the Defendaessjudicataargument is that the

! Plaintiffs address thees judicataprocedural argument made by all defendants inréisiponse in opposition to t
Redflex motion and incorporate the arguments madei into their responses in opposition to the Afistion to
dismiss (dkt# 45); the Defendant cities’ motion jlsdgment (dkt# 56); the Defendant City of Brematsamotion
(dkt# 55); and the Defendant City of Renton’s mot{dkt#64). Plaintiffs address the Defendants’ sufis/e
arguments seeking dismissal of their abuse of ggaad CPA claims in their Response in OppositoATS’

motion and incorporate those arguments herein posiion to Redflex’s motion. Plaintiffs address thefendants’

substantive arguments seeking dismissal of theirstienrichment, declaratory relief and injunct@aims in their
Response in Opposition herein, as well in Resptmtiee Defendant cities’ motion (dkt#56), ATS’ nuaoti (dkt#
45) and the City of Renton’s motion (dkt#64). Ptdfa incorporate by reference all arguments madRésponse
all motions in each Response to each motion aslyf $et forth herein.
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municipal court had jurisdiction to dispose of ®iaintiffs’ claims brought in this action,
when it did not. Defendants cite no legal authatigt the municipal court possessed such
jurisdiction. Instead, Defendants’ interpretatidrilee relevant statutes demarking the
limitations of the municipal court’s jurisdictiomd conveying jurisdiction in the Superior
Court to adjudicate the types of claims brougheheby the Plaintiffs would render the
Defendants’ unlawful practices immune from any etffes review. Defendants would be
permitted to continue their unlawful practices osyatematic basis against all Washington
citizens without any judicial review of these prees because the municipal court lacks
jurisdiction to review them, the appeal processiftbe proceeding in the municipal court in
any individual case is limited solely to a deteration of the judgment that a traffic violation
has occurred, and the Superior Court is the onlytdbat possesses subject matter jurisdicti
to review Defendants’ systematic violation of stai® and render the relief sought by
Plaintiffs. Orwick, 103 Wn. at 252-254.

On a CR 12(b)(6) motion, the Court must acceptwsthe factual allegations of the
Plaintiffs’ Complaint and must also consider alisenable inferences from those facts most
favorable to the Plaintiffs. See.q, Reid v. Pierce County,36 Wn. 195, 201, 961 P.2d 333
(1998);Erickson v. Pardus51 U.S. 89, 127 S.Ct. 2197, 167 L.Ed.2d 1081 (2007e Court
may also consider facts set forth in documentsatateferred to in the Complaint or
necessarily incorporated into the Complaint, ad aehny submittal showing that there are
hypothetical facts that could be alleged which wiquiovide a basis for relief. A motion to
dismiss or for judgment on the pleadings may naritered, where as here, the Complaint
and the parties’ submittals shows that there iddan for relief that is plausible on its face.”
Zucco Partners, LLC v. Digimac Corp52 F.3d 981, 989 (bCir. 2009);Rodriguez v.
United States2009 U.S. Dist. LEXIS 36711 (W.D. Wash. April Z809).

II. PERTINENT FACTS

The operative Complaint at the time the Defendélets their motions was the
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Plaintiffs’ First Amended Complaint (“FAC”). Thddmtiffs have since file a motion for
leave to file a Second Amended Complaint (“SAC"hietr adds additional plaintiffs, who
have not yet had a hearing on their tickets or pdide. The SAC also drops the malicious
prosecution claim and clarifies that the deniadloé process claim is not based solely on the
statutory presumption that the vehicle’s owner th@sdriver who violated the law. The claim
is also based on the cities’ violation of the exgrigmitations imposed on their power by the
Legislature. These include the issuance of a Natidefraction (“NOI”) that was treated as a
parking ticket, not moving violations, fines setta amount of a parking ticket, approval of
the form of NOI by the AOC and contracts that did surrender control to the camera
companies to issue infractions and/or provisioas ¢fave incentives to increase revenues.

A. The Traffic Camera Legislation and Legislative Hstory

The Washington law that authorizes the use ofitraimeras to issue infractions for
violating a red light traffic signal or excessiyeegd in a school zone was passed in 2005 ai
is codified in RCW 46.63.170. The legislativetbry shows that the Legislature intended
that the maximum amount of the fine for an infractusing a traffic camera would be the
same as the ordinary parking ticket issued by theiapality. The Legislature meant by this
that the fine would be around $20, not $101 or $T2 legislative history is found in the
Plaintiff’'s response in opposition to the Citiesdtion and is incorporated herein by referenc

B. The Cities Implemented Excessive Fines

As reflected in the Pertinent Facts set forth as@e Il of the Plaintiffs’ Response in

Opposition to the Defendant cities’ motion to dissnand incorporated herein, the cities set

the fine for an infraction using a traffic cametdiest $101 and then $124. These were same

amountghe city had set for the fine for a moving violatjd someone was caught by a polic

officer running a red light or speeding througlchaol zone. The amount of the fine was

three to four times the average, ordinary or nompaaking ticket issued by the city.

C. The Law Prohibited “Stop-Loss” and Other Contrad Provisions
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As discussed above, the purpose and intent ofélgeslature in permitting
municipalities to issue Notices of Infraction basedtraffic cameras was to improve safety
and not the financial bottom line of the municipabr the camera company with whom the
municipality contracted for the cameras and relagrgtices. Despite this Legislative intent,
the cities of Auburn, Bellevue, Bremerton, Buri€ederal Way, Fife, Issaquah, Lacey, Lake
Forest Park, Lakewood, Lynnwood, Puyallup, Ren8sgatac, Spokane and Tacoma have
“cost-neutrality” or “stop-loss” clauses in thebriracts with the citie$These clauses
provide that the local governments do not haveapthe camera companies unless the local
government collects more than a certain amountafey each month. FAC at { 3.16.

Other contracts contain a clause that the camenganies will be paid on a “per
ticket” basis if enough fines are collected. Neaillyof the contracts provide that the
companies will be paid in part on a portion of time or penalty imposed or the revenue
generated by the equipment. This violates the latgi®’s intent as codified in RCW
46.63.170(1)(h). FAC at 1 3.18-30.

D. The Law Required Approval by the AOC of the Formof NOI

Prior to issuing a Notice of Infraction (“NOI”) usj a traffic camera, the cities were
required to get approval of the form of notice frdra Washington Supreme Court’s
administrative agency, the Administrative Officetloé Courts (“AOC”). FAC at { 3.4. There
are fifteen city defendants in this action thatiest Notices of Infraction to the Plaintiffs using
traffic cameras. FAC at § 2.2. Because Plaintiffge not yet conducted discovery, they are
not able to accurately state how many cities attethfo issue infractions on unapproved
forms. According to Plaintiffs understanding of whaties began issuing camera infraction,

and based on approval information provided by ABI&intiffs can state that Fife, Lynnwood

2 See FAC at 1 3.17. Plaintiffs have voluntarily dissesl their claims against Monroe and Wenatchee bedhej
have chosen not to use traffic cameras after ilyifssing an ordinance authorizing their use.

3 Plaintiffs’ arguments with regard to the illegaintract provisions are set out in the ResponseT®’ Anotion.
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and Renton issued notices before obtaining appré¥el at § 3.8. Despite the fact that all th
other cities sought approval from the AOC, thesiesiclaim they were not required to do so

At least three of the cities who sought approvaihfithe AOC for their form of notice
had the notice rejected. FAC at § 3.9. These cifiaburn, Lakewood and Seatac,
nevertheless chose to use rejected form of NO¢awsof changing the form to obtain AOC
approval. Id. The argument relating to the unapproved NOpaisially contained in the
Plaintiffs’ Response to Renton’s Motion on the Elags and incorporated herein by
reference.

. LEGAL ARGUMENT

Plaintiffs allege two claims for damages againstdamera companies: (1) abuse of

process (FAC at { 7.2) and (2) violation of the Witagton CPA (FAC at 1 9.2-9.5).

A. Res Judicata Does Not Bar Plaintiffs’ Claims in this Class Actim Lawsuit

The sole function, purpose and jurisdiction of kenicipal Court in the action before
it involving the Plaintiffs was to determine whetlog not a violation the owner of the vehiclg
ran a red light or sped through a school zone radvhether the camera companies who
issued the infractions for the cities or collectieel fines engaged in the tort of abuse of
process or violated the Plaintiffs’ statutory riglinder the CPA.

Indeed, the NOI that the camera companies serstiche owners expressly limited
the matters which the owner could contest in theikipal Court to only whether he or she
has violated the law, whether his or her conductaveed mitigation, and in the case of som
but not all of the notices, whether he or she \magdriver of the vehicle when it went through

the red light or sped through the school zone.hMgtin the NOI suggests to the vehicle’s

* In addition, Plaintiffs seek a Declaratory Judgtender the Declaratory Judgment Act that certéithe noticed
were not approved as required, that certain conprawisions were unlawful and that the fines outbel were
excessive. Plaintiffs seek an injunction to préueefendants from continuing their illegal, unfaird/or deceptive
practices. FAC at  8.2. Plaintiffs have voluriyadiropped their malicious prosecution claim. IeittResponse in
Opposition to the ATS motion, Plaintiffs set ouithsubstantive arguments against dismissal of Himisive of
process and CPA claims, and incorporate by referbeeein those arguments.
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owner that he or she had a right to contest thamman fine set by the city as violating state
law. Indeed, if such right existed in the municipalrt proceeding, then the NOI would be
misleading as a matter of law and the companylarfato disclose such material information

would have been a clear violation of the CPA.

1. The Municipal Court Lacked Jurisdiction Over Plaintiffs’ Claims

Defendant Redflex argues that plaintiffs could hiaugated all of their current claims
as defenses to whether they ran the red lighted sfrough the school zone in the municipa
court case and hence, their claims are barredébgdhtrine ofes judicata On the other
hand, Defendant ATS, showing slightly more cantiantRedflex, concedes that Plaintiffs
could nothave asserted in the municipal court their tainelfor abuse of process or their
statutory claim for violation of the CPA. Nevertbss, ATS argues that plaintiffs could have
resolved their equitable claim for unjust enrichtreemd their Declaratory Judgment Act clain
in municipal court and, because they opted nobteajres judicatabars their claims.

Defendants bear the burden of proving tieatjudicataapplies and must initially show
that there was a “final judgment on the meritsttad claims in the prior proceedirtgdisle v.
Todd Pacific Shipyards Corpl51 Wash.2d 853, 865, 93 P.3d 108 (260@he Washington

appellate court defined “on the merits” to meanbasis added):

In order that a judgment or decree should be omdets, it is not necessary that the
litigation should be determined on the meritshia moral or abstract sense of these
words. It is sufficient that the status of thei@ttwwvas such that the partiesght have
had their suit thus disposed aofif they had properly presented and managed their
respective cases.

Pederson v. Potted 03 Wash.App. 62, 70, 11 P.3d 833, (2000) (ategted).

Measured against this standard, Defendants’ defefres judicatafails because the

® See Panag v. Farmers Ins. Co. of Wash66 Wn.2d 27, 204 P.3d 885 (2009) (failure to diselin collection
notice that consumer could contest the debt stdedwed” was a deceptive CPA practice as a mattiaw,
even if the notice contained truthful informatidrat tried to convey that the debt could be contekte

® In determining whether a state court judgment ise given preclusive effect for purposesesf judicata a
federal court sitting in diversity applies the lafthe state in which the judgment was entereds Méashington.
Constantini v. Trans World Airline$81 F.2d 1199 {8Cir), cert denied 459 US 1087 (1982)
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present suit could not have been “disposed ofhierhunicipal court proceeding. The
Municipal Court had no subject matter jurisdictiorhear any tort claim for abuse of process
any statutory claim for violation of the CPA, amyuéable claim for unjust enrichment, any
declaratory relief claim under the Declaratory Judgt Act, or any equitable or statutory
claim for injunctive relief. The vesting of judaipower is set forth in the Washington State

Constitution, Article 4, Section 6, which statespertinent part:

Superior courts and district courts have concunjuangdiction in equity. The superior
court shall have original jurisdiction in all casgdaw which involve ...the legality of
any tax...or municipal fine...The superior courlshlso have original jurisdiction in
all cases and of all proceeding{s in which jurigdicshall not have been by law veste
exclusively in some other court...

Under RCW 2.08.010, which incorporates the aboweipions, the Superior Court ha
original jurisdiction to hear and decide the claiiited by Plaintiffs in this actiofi. It has
jurisdiction to hear CPA claims, equitable clairas dinjust enrichment and declaratory relief
under the Uniform Declaratory Judgments Adt.has original jurisdiction to decide
plaintiffs’ claims regarding the legality of munieil fines levied by defendants.

In contract, the Legislature expressly limited jilmésdiction of municipal courts in

cities of under 400,000 people to “exclusive oragijurisdiction over traffic infractions

" As may be obvious, the Superior Court and Distietirt are county courtaot municipal courts.

8 This action was originally filed in King County Berior Court in June 2009 and was removed to thisrC

Defendants’ alleged basis of this Court’s jurisidictis “diversity” jurisdiction under the Class Amh Fairness Act}

° Strenge v. ClarkeB9 Wash.2d 23, 569 P.2d 60 (1977) (CPA claitsjigerwood v. Landsdown&20 Wash.Apg.

414, 85 P.3d 950 (2004) (equitable claims).Unjasichment is an equitable claifdragt v. Dragt/Detray, LLC
139 Wash. App. 560, 161 P.3d 473 (2007). The Unifdreclaratory Judgment Act, RCW 7.24.010 statesut®
of recordwithin their respective jurisdictions shall havener to declare rights, status and other legatiogia
whether or not further relief is or could be cladne” Municipal courts are ndtourts of record Wash. Const.,
Art. 4, 8§ 11;Application of Eng]113 Wash.2d 178, 776 P.2d 1136, recon. denied}198

19 Qwest v. Bellevyel 61 Wash.2d 353, 166 P.3d 667 (2007) (Supedortalid not err in refusing to deny city’s
motion to dismiss Qwest’s action challenging citytsity occupation tax on customer’s access chéogdailure to
exhaust administrative remedies, because Qwesinwaking Superior Court’s originglrisdiction under Uniform
Declaratory Judgment Act and State ConstitutionWRZ08.101 vested Superior Court with original gdiction
over all cases involving the legality of any taot. municipalfine.”).
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arising under city ordinances.”.RCW 35.20.020 (emphasis added). The Legislaiorgdd

the jurisdiction of municipal courts in cities ov&0,000 people to only:

The ... jurisdiction to try violations of all city dmances...to hear and determine
all causes, civil or criminarising under such ordinances, artd pronounce
judgment in accordance therewith..PROVIDED, That an appeal from the
court’s determination or order in a traffic infrext proceeding may be taken only
in accordance with RCW 46.63.090(5)...". RCW 35030. (emphasis supplietf)

The Washington Supreme Court has interpreted theesph“arising under” in a narrow
manner, and has held that it is the Superior Gbatthas jurisdiction to hear legal and
equitable claims for systemic violation of state lay a municipality, such as the claims
alleged hereinOrwick, supra.ln Orwick, plaintiffs brought a class action seeking ded¢tasa
and injunctive relief and money damages basedamslthat the procedures followed by the
Seattle Municipal Court to adjudicate traffic citeis violated RCW 46.63, and that motorists
were wrongfully issued speeding citations basedhaocurate radar equipment. The Superigr
Court dismissed the claims for lack of subject srgtirisdiction and failure to state a claim
for relief. The Washington Supreme Court reverseddismissal of plaintiffs’ damages claim
and affirmed dismissal of the remaining claims a®trin doing so, however, the Court held
that the Superior Court in fact had original jurtsiin to hear the plaintiff's legal and

equitable claims had they not been rendered mtading at 103 Wn. 2d 251

“We hold that the superior courts have originaigdiction over claims for
equitable relief from alleged system-wide violasayf mandatory statutory
requirements by a municipal court and from alleggktitious violations of
constitutional rights by a municipality in the erdement of municipal
ordinances.”

The Orwick Court explained that the relevant consideratiordériding the
jurisdictional issue was the “nature of the causaction and the relief sought.” Where as

here, the plaintiffs allege that the municipaliyggtematically violates state law when

' RCW 46.63.090, entitled “Hearings-Contesting detaation that infraction committed-Appeal,” secti(h)
provides: “An appeal from the court’s determinatar order shall be to the superior court. Thegiec of the
superior court is subject only to discretionaryiegwpursuant to Rule 2.3 of the Rules of AppelRtecedure.”
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enforcing its ordinance, the plaintiff's claim daast “arise under the ordinance” but arises

under the state law and Constitution. The Coutedtal03 Wn. 2d at 252, emphasis added:

...Petitioners allege system-wide violations of tteigory requirements in RCW
46.63 and state and federal constitutional viofeatioPetitioners’ claim for
injunctive and declaratory relief is based on thigints under a state statute and
the state and federal constitutiorihese claims do_notarise under” a

municipal ordinance and, therefore, are not withinthe exclusive jurisdiction

of the Seattle Municipal Court. Thus, the superior court has jurisdiction to hear
petitioners’ claim and jurisdiction to grant eqbiarelief, if appropriate...

Plaintiffs’ claims herein do ndarise under” a municipal ordinance. They arisdam
state statutes and the state Constitution. Thegriaslaims for declaratory and injunctive
relief and money damages based on systemic violRbb state statutory requirements, as w
as claims in equity. Und@rwick, the Superior Court, where this action was orifyrfded
by Plaintiffs, had jurisdiction to decide the claimnd the claims could not be dismissed on
the grounds that they failed to assert a clainrébef or that the Municipal Court had
exclusive jurisdiction to resolve the clain't.

2. Limitations on Municipal Court Jurisdiction Woul d Immune Cities

The Washington Infraction Rules for Courts of LiedtJurisdiction (IRLJ) reflect the
limits imposed on municipal court jurisdiction byetWashington Constitution, state law and
judicial interpretation. Under IRLJ 2.4 entitleBésponse to Notice,” the only issue that a
traffic camera defendant is permitted to conteghésdetermination “that an infraction
occurred,” IRLJ 2.4 b(2). The only judgment tha thunicipal court is empowered to enter i
a judgment that a “defendant has committed thaatifon.” IRLJ 2.4 b(1).

RCW 46.63.090(5) grants an appeal from the munlicpart’'s determination that an
infraction has been committed to the Superior Coliltus, under IRLJ 2.4, even if the traffic
camera plaintiffs could have litigated their claimsnunicipal court (which they could not),

the only determination they could have appealedth@slecision that an infraction was

12 A federal court sitting in diversity is bound thetpronouncements of the highest court of the staissues of
state law. It may use the decisions of intermedigmyellate courts as guidance, but is not bourtthdasy. Chemstg
Inc. v. Liberty Mut. Ins. Co., 41 F.3d 429(@ir. 1994)
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committed. They would have had no right to appaadverse decision on their tort, CPA,
Declaratory Judgment Act and/or unjust enrichméaitts. Where, as here, there is no
meaningful right to appeal the judgment of a caditimited jurisdiction, preclusive effect
must be deniet® Under Washington lawres judicatarequires a “final judgment on the
merits” in a prior lawsuit. A final judgment onglmerits cannot issue unless the parties might
have had their existing claims disposed of in trevipus proceedintf: Because the municipal
court did not have jurisdiction to determine pldfat current claims, the municipal court

proceeding could not have “disposed of” plaintifflaims andes judicatadoes not apply"

13 See State Farm v. Averyl14 Wash. App. 299, 307, 57 P.3d 300 (2002). dW&/lauto insurer had no right to
appeal small claims court judgment that it wasléigbr a medical bill, the small claims court judgnt did not
collaterally estop the insurer from re-litigatirtg liability to pay personal injury protection béite.

4 pedersonsupra. 103 Wn..App. at 62, SeBension Trust Fund v. Triple A Machine Shby., 942 F.2d 1457
1460 (9" Cir. 1991) applying California law to hold that,.for res judicatato apply to claims not raised in
previous proceedings, the court rendering the puidgment must have had jurisdiction to hear suaims.” See
alsoDolby v. Fisher,l Wn.2d 181, 189, 95 P.2d 369 (1939).(cite omi}{ddsues decided in prior action that ar
not material to Plaintiff's claims in subsequent $waive nares judicataeffect.) The municipal court’s determination
that the traffic camera plaintiffs committed arradtion is not material to their claims in thissdaaction lawsuit.

\1%

Bina footnote, ATS and Redflex ciBoe v. Fife 74 Wash.App. 444, 874 P.2d 182 (1994) and AT&sait
Pennsylvania cas@’'Neill v. City of Philadelphia711 A.2d 544 (1998) to the effect thas judicataapplies wher
the Plaintiff fails to exhaust his administratiemedies. The cases are easily distinguishableranthaany event,
trumped by the Washington Supreme Court’s decisidgpwestsupra.,161 Wn.2d at 371. This probably explain
why they are relegated to footnote status in Dedaral motion.Doewas a class action case to recover court cgsts
assessed against those charged with DUI, which matrauthorized by statute. In a criminal caseler the rules
that apply to courts of limited jurisdictions inminal casesthe Court of Appeals held that CrRLJ 7.8 wassthle
mechanism for a party to move to vacate a voidijuelgt or order. But traffic infractions, like thosethis case,
which are “noncriminal violations of law” under IRL.1 (a) are governed by a different set of cauesrthan thoge
involved in theDoe case. Those rules incorporate the relief from foegt provisions of CRLJ 60(b) and, by
implication, the relief from judgment proceduresatifof CRLJ 60, SeéRLJ 67(a). CRLJ 60(c) provides that CRLJ
60 does not limit the power of a court to entertairindependent action to relieve a party fromdgfoent. Also,
unlike our case, the judgments for cost®oe had_already been voidéxy a prior decision of the Court of Apped
thus they could have easily been recovered in tidenlying proceeding without any determination tog t
underlying court. The court noted in this regarat the trial court denied plaintiffs’ claims fofjumctive relief as
unnecessary due to its prior decision invalidathmgcosts imposed on them. Even so, as the Washii8itpreme
Court inQwestheld, supra.the Washington Constitution and RCW 2.08.101 ¢ineSuperior Court origiha
jurisdiction over allcases involving the legality of a municipal finedd'where a court has original jurisdiction oyer
a dispute, the administrative exhaustion requirdrdeas not apply.” And, under the Washington Sugr€&uaurt’s
decision inOrwick, the Plaintiffs herein have a right to have tlielaims for equitable relief from alleged system
wide violations of mandatory statutory requirementsa municipal court and from alleged repetitisidations of
constitutional rights by a municipality in the erdement of a municipal ordinance” decided in sugezourt.

1%}
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3. No Identity of Parties Exists forRes Judicata Purposes

In addition to a “final judgment,” Defendants hate burden of showing that the
municipal court action involved the same: “(1) pars and parties; (2) causes of action; (3)
subject matter; and (4) the quality of personofoagainst whom the claim is made.”
Kuhlman v. Thomas et,al8 Wn.App. 115, 120, 897 P.2d 365 (1995) (citetiomitted).

Defendants admit there was no identity of partesaise they were not and could no
have been parties to the Municipal Court actioreyltlaim instead an exception to the rule
that permits consideration of whether they werepfinity” with the city in the Municipal
Court action. But Washington courts strictly constthis exception againhding privity.

Loveridge v. Fred Meyefl25 Wash.2d 759, 764, 887 P.2d 898 (1995)(emplaasied):

Privity does not arise from the mere fact that pessas litigants are interested in
the same question or in proving or disproving dme state of facts. Privity
within the meaning of the doctrine of res judicatarivity as it exists in relation
to the subject matter of the litigation, ath@ rule is construed strictly to mean
parties claiming under the same title. It denotes mutual or successive
relationship to the same right or property.

Privity is established in cases where a persom &iual control of the litigation,
or substantially participates in it...

The camera companies argue that they were in prwth the cities in the Municipal
Court action because they had a contract to issuBl©Il and collect the fine, but they cite ng
legal authority that under Washington’s stricthnstrued rule this amounts to “privity”
sufficient to dismiss the Plaintiffs’ common lawP&, equitable, declaratory or injunctive
relief claims in a subsequent Superior Court actdone of their cited cases so holds and al

are distinguishable on their fac¢fsThe companies did not “control” the prior litigai and

18 |n Bordeaux v. Ingersoll Rand1 Wash.2d 392, 429 P.2d 207 (1967) an industisairance examiner's decisi
to reject a workers comp claim was mes judicatain a subsequent products liability action broughthe same
worker. InFeature Realty v. Kirkpatrick & Lockhart et,dl61Wash.2d 214, 164 P.3d 500 (2007) a plaintiféw
dismissed an earlier legal malpractice suit agairatv firm was barred mes judicatafrom asserting a second s
against a partner in the same firm on the sammalaider CR 41. The camera companies’ wigea visthe city in g
municipal court action is ndhe same as a partner in a law firm and the firtwio superior court actions for legd
malpractice. IrRains v. Statel00 Wash.2d 660, 674 P.2d 165 (1983) the courtlybeld that in two lawsuits
against the PDC, the PDC was functionally the spargy as the State on the same claim assertedtirelotions,
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they are not suppose to have any interest in whétleesehicle owner is convicted or

exonerated, mitigates his violation, or pays a finthe Municipal Court proceeding.

4, The Causes of Action and Claims Are Not the Same

In determining whether causes of action are idehtar purposes ofes judicata the
Washington Supreme Court considers: (1) whethétsigr interests established in the prior
judgment would be destroyed or impaired by prosenudf the second action; (2) whether
substantially the same evidence is presented iwbheactions; (3) whether the two suits
involve infringement of the same right; and (4) Wiee the two suits arise out of the same
transactional nucleus of factg.

First, as a general, the two causes of actiona@tréhe same between the Municipal
Court action and the present class action becaggbe Washington Supreme Court has
stated, when the nature of the claims differsghey do not deal with the same subject
matter.” Hayes v. City of Seattlé31 Wn.2d 706, 712-713 (1997). (Nature of claim t
overturn Seattle City Council’s decision to cormtitiapproval of application for master use
permit on a reduction in size of proposed buildivas different from later claim for monetary,
relief to compensate for damages suffered dueg@ity Council’s actions. Nres judicata
because no identity of subject matter or causestidn).

Second, the above considerations do not suppdenDants’res judicataargument.
Clearly, the camera companies’ rights or interestablishedn the prior action would not be
destroyed or impaired because they had no righitgenests established the municipal

court action. Similarly, if the Court were to deeithat the fines were excessive, the cities’

although they were “nominally different.” Here, tb@mera companies and the cities not functionaysame. Th
camera companies are for profit entities, the gipieblic entities charged with prosecuting violati@f law.

17 See Norco Construction, Inc. v. King Counti06 Wash.2d 290, 721 P.2d 511 (1986). (No itienficause

of action between federal court claim for damagssilting from County’s failure to take action opraliminary
plat application and later state court action famdges resulting from County’s supersession ofreafoent of

writ to compel County to act on preliminary plapépation. Dismissal of federal action on statutdiritations

grounds was naes judicatain state court action. Defendant failed to preseh of the above elements).
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interest in the determination that an infractiod bacurred would not be destroyed. It would
only be impaired if the Court were to find that @I was wrongly issued without proper
approval or under a contract containing a prohibittop-loss” or other clause.

Clearly, the evidence presented in this casebeiljuite different from that in the
municipal court where the only issue to be decidad whether a particular infraction was
committed, and only evidence relevant to that isgags admissible. The rights and the natur
of the claims which the plaintiffs assert in thetant case to declaratory, injunctive and
equitable relief based on their illegal fine, ikggontracts and other claims are totally disting
from their municipal court rights related to alldggommission of a traffic infraction. Finally,
the two “causes of action” involve widely disparttEnsactional nuclei of facts. The only
factual inquiry in municipal court was whether pl#fs committed a traffic infraction. That

inquiry is irrelevant in this case. The relevardt$éaare whether the Defendants violated the

law, were unjustly enriched, or the companies eadag abuse of process or CPA violations.

5. Defendants’ Cases are Distinguishable or Contrarto Washington Law
Defendants citélolder v. City of VancouveP008 WL 918725 (WD Wash. 2008) as

authority for their position thaes judicatabars the plaintiffs’ claims. Thdolder case
involved a complex procedural history throughoutchMr. Holder, goro seplaintiff,
challenged in several forums a citation he recefuea the City of Vancouver in 2005 for
parking violations on his own property. He lost bppeal of the parking citation in Superior
Court and the Court of Appeals, and then filed sufederal court seeking to have
Vancouver’s parking ordinance declared unconstitistily vague. The Court held that Mr.
Holder’s claim was not viable in federal court hess, under the Rooker-Feldman doctrine,
lower United States Federal Courts generally ddhage subject-matter jurisdiction to

directly review state court decisiotfs The Court went on to opine that, even if the Rek

18 Redflex citeDajani v. Governor & Gen. Assembly of the Stat®ldf, 2001 WL 85181 2-3 (D.Md. 2001) for t
notion that the Rooker-Feldman doctrine bars rgditon of municipal court determinations in federaurt, but
Dajani does not apply because there the case was filedi@nal court, whereas this action was filed atestourt.
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Feldman doctrine did not bar Mr. Holder’s clainfmge claims were barred by the statute of
limitations andres judicatathe latter because Holder could have raised histitational
challenges to Vancouver’s parking ordinance inwWashington Court of Appeals. The
Holder decision is inapplicable in this case where thaale owners could not have asserted
their current claims in municipal court which ladkerisdiction to hear them, nor could they
have asserted them on appeal when all they weite2drtb appeal was the determination thal
the traffic camera infraction was committed. S&@\WR46.63.0907

Defendants argue that an out of state déegach v. District of ColumbjeB05 A.2d
957 (D.D.C. 2002) supports their argument tleatjudicatabars Plaintiffs’ claims. ItKovach
the plaintiff motorist filed suit on behalf of aasls seeking return of fines paid by drivers
photographed by a street camera later pulled bedaespolice decided the camera was
confusing to motorists. The District of Columbid dot require those who had not yet paid
their fine to pay, but it would not issue refunBaintiff claimed the decision to forgive only
unpaid fines was discriminatory under the D.C. Gauohel unconstitutional. ThH€ovachcourt
held thatres judicatadid notbar the plaintiff's claims because they were didtirom those
heard previously. In this respeKipvachsupports the Plaintiffs’ position that the judgrgen
entered in the municipal court do not bar theimosta TheKovachCourt did hold, however,
that collateral estoppel precluded Kovach’s clao®esause his payment of the fine estopped

him from asserting that he was confused by tH&’Bgplacement.

TheDajani Court held that under the Rooker-Feldman doctfieseral district courts lack jurisdiction over
challenges to state court decisions in particldaes arising out of judicial proceedings evenakthchallenges
allege that the state court action was uncongtitali But, unlike Mr. Dajani, Plaintiffs in thi€@on have not
sought to challenge any state court decision ier@ccourt; we are in federal court because therdkfnts removed
the case to federal court and waived the argunhegtimake now. Accordingly, tHgajani decision is inapposite.

19 The defendants’ reliance @ostello v. Alameda County Transit Parking EnforeatrCtr.,2008 WL 5412842
(N.D. Cal. 2008) is equally misplaced. Costellodtved anothepro seplaintiff who, unlike the plaintiffs in the
instant case, filed a federal court case challentifie constitutionality of a California statute gowing
administrative review of a parking violation afteaving previously lost a constitutional challengette same
statute in state courRes judicataand collateral estoppel applied because thereafiagl judgment on the merit$
of the same issue in the first case, and the gaaitid claims were identical.
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But none of the Defendants, including ATS, Redflexhe cities, argue thabllateral
estoppebars the Plaintiffs’ claims. Undoubtedly this ixhase under Washington Supreme
Court precedent, it is clear that judgments enteredWashington municipal court for a
traffic infraction do not have preclusive effectsubsequent litigationHadley v. Maxwell
114 Wash.2d 306, 311, 27 P.3d 600 (2001).

In Hadley v. Maxwellthe plaintiff brought a personal injury actioraagst a second
motorist after the second motorist paid a finedoelated traffic violation. ThadleyCourt
held that the second motorist was not collaterdippped from denying that she committed
the infraction, and, at 114 Wash.2d 311, set daugpart test for application of the doctrine
of collateral estoppel: “(1) identical issues; é&Xjnal judgment on the merits; (3) the party
against whom the plea is asserted must have bpartyato or in privity with a party to the
prior adjudication; and (4) application of the dow must not work an injustice on the party
against whom the doctrine is to be applied.” (caastted). TheHadleyCourt stated at 312-

313, emphasis added, that in deciding whether jastioe will be done, courts should ask:

Does the party against whom the estoppel is asskbaee interests at stake that
would call for a full litigational effort?...Mostisdictions have refused to admit
traffic misdemeanors in subsequent civil casesltate allow them to be the
basis for collateral estoppel...collateral estopgeh the end, an equitable
doctrine that will not be applied mechanically torwan injustice.To that end,
we hold it is not generally appropriate when they@othing more at stake than a
nominal fine. There must be sufficient motivafmma full and vigorous

litigation of the issue.”

A similar decision was rendered $evin v. Parish of Jefferson, Redflex Corporation
al, 632 F.Supp.2d 586 (E.D. LA. 2008), a class aciteging that notices of violation
received for running red lights after being caughted light cameras violated the federal an
state constitutions and statutes. Defendant Redfées responsible for administering “civil”
tickets on behalf of the Parish of Jefferson. Phesh moved to dismiss and, in the
alternative for summary judgment. T8evinCourt, finding the<ovachdecision
inapplicable, held that plaintiff Sevin was notlatgrally estopped from pursuing his claims
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because his failure to contest the notice did nosttute or lead to a valid and final judgment
as used in the Louisiana statute. In referendie¢gbvachdecision, th&evinCourt said, in
part, at 632 F. Supp. 593: “...the local rule in Bistrict of Columbia has little bearing on
the proper interpretation of [Louisiana statutejdiese the Louisiana Supreme Court has
spoken authoritatively on the mattet’”

Defendants’ arguments to dismiss Plaintiffs’ clamnges judicatagrounds are not
support by Washington law and Defendants cannot theg burden of proof regarding the
elements of res judicata, including that there awvéisal municipal court judgment on the
merits of the claims asserted herein. As discuss€uiwick v. City of Seatt|el03 Wash.2d at
252, plaintiffs’ current claims do not “arise undarmunicipal ordinance and the municipal
court did not have jurisdiction to decide thosemta The Washington Supreme Court has
determined that municipal court traffic infractiprdgments should not be admitted in
subsequent civil cases, nor should they serveealsasis for issue preclusion, because there
insufficient motivation in the municipal court ftull and vigorous litigation.” Hadley vs.
Maxwell 114 Wash.2d at 313. Finally, ATS and Redflexeéhast proven that they were in
privity with the Defendant cities, nor has any Defant proven that there is identity of causs
of action and subject matter between the muniapalt proceedings and this lawsuit.

B. Plaintiffs’ Complaint Sets Out a Claim for Declaatory Relief

Defendants make cursory arguments that Plaintifhoaestablish a right to

20 Redflex did not cite th&evincase even though it involved Redflex. It citedéasiMcCarthy v. City of
Cleveland 2009 WL 2424296 (ND Ohio, 2009), a class actiasecagainst the City of Cleveland for a class of
lessees of vehicles who received camera ticketgpaittthe fines. Plaintiffs’ claims were for tagionf property
without just compensation in violation of the statel federal constitutions. The camera citatiaid that failure tp
pay the fine or answer within 20 days was an adomssf liability. Plaintiffs had the option of edéng to deny thg
infractions, but did not do so because they betié¢tat the cost of challenging the citations waendeed the fine,
On the city’s motion to dismiss, the court heldttie plaintiffs were afforded due process and ntaily paid the
fines, and granted the motion to dismigleCarthyis distinguishable from the case at bar for sdvegsons,
including that thevicCarthyplaintiffs raised only due process claims, bug, dlatcome iMcCarthyis also contrary
to the holding irHadley v. Maxwell, 114 Wash.2d 30®at Washington municipal court judgments involving
traffic infraction fines should not be afforded glesive effect.
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declaratory relief, but the arguments boil dowmvteether or not there are improper clauses
the contracts between the camera companies amitigse whether the AOC needed to
approve the notices of infraction and whether thed assessed by the camera companies 3
the cities were excessive. S&dflex Mot. at 11, § B; ATS motion at 17, §D.

In their Response in opposition to the ATS motBlajintiffs set forth their arguments
showing why the Redflex and ATS contracts contaipermissible clauses. Plaintiffs
incorporate by reference those arguments in oppodid all motions as if fully set forth in
each Response in opposition to each motion.

In their Response in opposition to the City of Rerd motion (dkt#64), Plaintiffs set
forth their arguments showing that AOC approval vesgiired for the form of NOI. Plaintiffs
incorporate by reference those arguments in opgpodid all motions as if fully set forth in
each Response in opposition to each motion.

In their Response in opposition to the Defendaitisst joint motion for judgment
(dkt# 56), Plaintiffs set forth their argumentstttiee cities’ fines were excessive and were sg
higher than the Legislature intended. Plaintifisoirporate by reference those arguments in
opposition to all motions as if fully set forth éach Response in opposition to each mdtfon.

C. Plaintiffs Are Not Barred From Bringing Declaratory Relief Claim

Referring to RCW 7.24.110, Defendant ATS arguesuhder RCW 7.24.110,

% Redflex cites one case, ATS none, in supportsodiigument that Plaintiffs have no claim for deatiary relief ,
Lecht v. City of Seattl@2 Wn.App. 831 (1982). But that case has nothindptavith the facts set forth herein an
does not support its argument. Redflex makes thvevit away” argument, not made by ATS, that Plaintifinnot
obtain injunctive relief because they cannot shiosytare likely to run red lights at an intersectigth a traffic
camera. Defendant is wrong, Washington courts r@zeghat declaratory and injunctive relief areikade where
as here, the controversy involves matters of camgnand substantial public interest, and the ¢edgtermination
would provide future guidance to public office®sborn v. Grant County,30 Wn.2d 615, 926 P.2d 911 (1996)

2 Redflex argues that any claim that rests on tkertisn that the fines were excessive should baigiged becau
the municipal court has jurisdiction over suchairal, citingOrwick, supra.andPost v. City of Tacom#s
discussed abov@rwick holds the opposite that systemic claims allegirgations of state law or the Constitutig
do not “arise undéithe city’s ordinance and therefore, the Supe@ourt, not the municipal court has original
jurisdiction over such a clainfost,a land use case under a totally different statotesystem, does not hold the
municipal courts have exclusive jurisdictions ogkims concerning traffic fines, and waversedy the
Washington Supreme Court in any evédtast v. City of Tacom&009 Wash. LEXIS 970 (Oct. 15, 2009).
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Plaintiffs cannot proceed with their challengelte tonstitutionality of the traffic camera
scheme because they did not served the Attornegi@emot. at 17. But the state on its face
does not require that the Attorney General be skirvan action that seeks merely to force a
municipality to adhere to a state statute restviciis authority to set excessive fines.
Defendant’s argument presumably refers to the elaygPlaintiffs that RCW
46.63.075(1) is unconstitutional because it presutinat the owner of the vehicle was the
driver who ran the red light or sped through a stkzone without any proof support the

accusation. No other challenges to the constitatitynof a statute or ordinance are to be

found in the First Amended Complaint. To the extaetattorney general is to be served with

a copy of the "proceeding", the First Amended Campland Petition for Removal were
served on November 6, 2009. Given the current pestiithis case, the attorney general ma
choose to be heard if it so desires. FurthernRlgentiffs’ claims do not invoke the
requirement that service be had on the Attorneeigdibecause Plaintiffs do not allege that
the statute is unconstitutional as written. Pl&imtllege that the presumption created by the
statute when coupled with the cities failure toex@hto the procedural requirements set fortH
in the statute such as the limitation on the fmpased and the approval of the NOI by the
AOC, can lead to a deprivation of constitutionghts.

D. Plaintiffs Have Standing to Seek Injunctive Rekf

Defendants argue that Plaintiffs lack standingeteksan injunction, because all of the
have already paid their citations and cannot claitme in imminent peril of committing anoth
infraction for which they may be issued a citatiBedflex Mot. at 18-19; ATS Mot. at 18. As

Defendants know, however, that at least one pfgiBelinda Riba, had not paid any fine at t

mn

ne

time the original complaint was filed, and cleathgrefore, have standing to seek an injunction.

Moreover, Plaintiffs have filed with the court a tiom to amend their complaint to add sever,
additional class representatives who likewise hateyet had a final judgment entered again
them in connection with citations issued againsiith
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The Supreme Court has issued many opinions withertdo standing for injunctive

relief, generally denying standing if the Plairgifffere not likely to have a real and immediate

threat of harm. Many of the decisions have involviggbrous dissents beginning wiity of Log

Angeles v. Lyon<ity, 461 US 95, 94 S. Ct. 669 (1983) a 5-4 denis which a plaintiff who
had been illegally choked by police officers was permitted to seek an injunction because
could not establish the real and immediate threavduld be stopped again and illegally cho
By the time the suit was filed, the challenged pcachad been discontinued. Qounty of
Riverside v. McLaughlirb00 U.S. 44, 111 S. Ct. 1661 (1991) Plaintiffsowkere in custody
challenged County's policy of providing probablesmadeterminations for persons arrested
without a warrant. Distinguishinigyons the court found that the objectionable practiad hot
ceased before the Plaintiffs had filed their conmpla

In Department of Commerce v. United States House meRentatives25 U.S. 316,
119 S. Ct. 765 (1998), the Court found that stesedents had standing to challenge the dec

of the Department of Commerce to use statisticalpdiag in the upcoming census. Fniends of

the Earth, Incorporated v. Laidlaw Environmentahees 528 U.S. 167, 120 S. Ct. 693 (20

he
ked.

sion

N0)

the Court found that environmental groups had stendecause they intended to use an affgcted

area and their recreational and aesthetic enjoyofdhe area would be lessened by the

challenged activity. Inndependent Living Center of Southern Californie. m Shewry543 F.

3d 1050 (8 Cir. 2008) a nonprofit group pharmacies, healtte gaoviders, senior citizen grolips

and state Medicaid beneficiaries brought an adtanjoin a state officials from implementing

legislation that would reduce payments to mediealise providers by 10%. Thd Tircuit
ruled that the various Plaintiffs had standingtiodp suit.

Finally in Bell v. American Traffic Solutions, InQ009 WL 1740586 (N. D. Tex.)
motorists who had received and paid traffic citasiovere found to have standing to bring an
action against American Traffic Solutions becatmss thad suffered an injury in fact, which
injury could be redressed by a favorable decisibine decision is entirely consistent with
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Washington law. Se®©sborn v. Grant County,30 Wn.2d 615, 926 P.2d 911 (1996)
(Declaratory and injunctive relief are availableemnthe controversy involves matters of
continuing and substantial public interest, anddiert’'s determination would provide future
guidance to public officers?

The municipal Defendants in our case have issuaastinds of traffic citations using
cameras and assessing fines in excess of whatst{sel by the legislature. This conduct wil|
continue without injunctive relief. The Plaintiffeave suffered a real injury which could be
redressed by a favorable decision in this case.

Finally, Plaintiffs are entitled to obtain injunod relief under the Consumer Protection
Act to enjoin the Defendant camera companies’ usfiad deceptive practices. RCW 19636
seq.None of the Defendants present any argument fgrRl&intiffs lack standing to assert a
claim for injunctive relief under the CPA. Defendisircontention that Plaintiffs lack standing
because they would not be a victim of Defendatieyal conduct in the future is clearly

inconsistent with Washington authority under theAC8eg e.g, Panag,supra.Indeed, in

—t

virtually every CPA case involving a continuing aimfor deceptive practice by the Defendat]

injunctive relief would be entered enjoining thef@®w®lant from engaging in such a practice {o

(¢

protect the general public not the Plaintiff. Irclswa case, it would be entirely unlikely that th
Plaintiff would be harmed by the same practicéehmfuture, because the Plaintiff is aware as a
result of the lawsuit that the Defendant is enga@gmnsuch an unfair and deceptive practice.

E. Plaintiffs’ Complaint States a Claim for Unjust Enrichment

In their Response in opposition to the Defendaitiss’ joint motion for judgment

% The only Washington case cited by Defendants fipstt of their argument i®rwick, supra, which Defendant
Redflex misleadingly quotes to imply that the ctsuniolding would apply to a case where the plait#d not yet
recovered or been reimbursed for an illegal fiRedflex Mot. at 18. In facQrwick holds the opposite. There, the
plaintiff had already established his right to neexoand hence there was no need for declaratorynjumttive
relief. Accordingly, the Court dismissed the claiassmootHere, the Plaintiffs have not yet established thght
to recover, but will once they have been givendpportunity to establish that Defendants’ practidetate the
limited statutory powered conveyed by the Legiskatoy imposing fines in excess of a parking tidkat; issuing
unapproved notices of infraction and entering illégal contracts that promote the issuances ohutions.
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(dkt# 56), Plaintiffs set forth their arguments Yamny the Defendant cities were unjustly
enriched by engaging in the disputed practiced,dieg the assessing of excessive fines.
Plaintiffs incorporate by reference those argumentgpposition to all motions as if fully set
forth in each Response in opposition to each motion

F. Plaintiffs Have Set Forth a Claim for Violation of the CPA

In their Response in opposition to the ATS motidki# 45), Plaintiffs set forth their
arguments showing why Redflex and ATS had engagedfair and/or deceptive conduct in
violation of the CPA. Plaintiffs also set forth tharguments showing that they could establi
that Defendants’ acts caused them injury and dasad&jaintiffs incorporate by reference
those arguments in opposition to all motions dsliy set forth in each Response in
opposition to each motion.

IV. CONCLUSION

For the above stated reasons and those set foptaimtiffs’ Responses in opposition
to Defendant ATS’ motion, the Joint Motion of thefBndant Cities and the Motion of the
City of Renton, Defendants’ motions to dismiss &srqudgment on the pleadings should be
denied.

DATED this 9th day of November, 2009.

Breskin Johnson & Townsend
Attorneys for Plaintiffs

By /s/ David E. Breskin
David E. Breskin, WSBA # 10607
1111 Third Ave., Suite 2230
Seattle, WA 98101
Tel: (206) 652-8660
Email: dbreskin@bijtlegal.com

CERTIFICATE OF SERVICE
I, Leslie A. Listy, hereby certify that on Novemlf#th, 2009, | electronically filed the
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foregoing documenwith the Clerk of the Court using the CM/ECF systehch will send

notification of such filing to all attorneys of .

s/Leslie A. Listy
Leslie A. Listy, legal assistant
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